
MEMORANDUM 

SUBJECT: Sewage Sludge Permitting Programs: Implementation 
of Amendments to Section 405 

FROM: Martha G. Prothro, Director 
Permits Division (EN-336) 

TO: Water Management Division Directors, 
Regions I - X 

The purpose of this memorandum is to alert you to some of 
the activities that EPA Regions and States will need to 
undertake over the next several months to implement the new 
provisions of the Water Quality Act of 1987 pertaining to 
sewage sludge. As you know, Congress has recently passed 
amendments to the Clean Water Act that Include changes to 
Section 405 dealing with sewage sludge regulation. The 
amendments to Section 405 are a significant departure from 
the old law. For example, Section 405(d)(4) now provides 
that prior to the development of the Part 503 technical 
regulations, 

" . . . the Administrator shall impose conditions in 
permits issued to [POTWs] . . . or take such other 
measures as the Administrator deems appropriate 
to protect public health and the environment 
from any adverse effects which say occur from 
toxic pollutants in sewage sludge." 

The amendments to Section 405 set forth for the first time a 
comprehensive program for mating the goals of reducing 
the environmental risks and maximizing the beneficial uses 
of sludge. 

The proper management of sewage sludge is becoming 
increasingly important as efforts to remove pollutants from 
effluent have become more affective. In addition, greater 
focus on surface water toxics control, as wall as RCRA 
provisions such as the land ban and the Domestic Sewage 
Exemption may result in increased volumes of toxic and 
hazardous pollutants ending up in sewage sludge. The 
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interrelationship among these efforts to minimize environmental 
risk- necessitates a comprehensive approach, which includes 
the effective management of sewage sludge. 

Under the structure of the amendments, sludge management 
is to be accomplished through two initiatives. First, 
sludge technical regulations are to be promulgated identifying 
toxic pollutants in sewage sludge and specifying acceptable 
management practices for sludge (the 405(d) criteria; 40 CFR 
Part 5C3). Second, these criteria are to be implemented 
tkr-ouqh permits. The Office of Water Regulations and Standards 
(OWPS) is developing the 405(d) sludge criteria. The first 
set of these regulations is scheduled to be proposed by the 
end of FY 87. The second part of Section 405 requirements, 
implementing the criteria through permits, is the responsi- 
bility of the Office of Hater Enforcement and Permits (OWEP). 
This second element is the subject of this memorandum, which 
explains the changes in the law and the framework it establishes 
for the program, and discusses our preliminary plans for 
implementation. 

There are some areas of amended Section 405 that are 
very general and allow a lot of flexibility in establishing 
a program; in other areas the law is very specific. The 
first part of this memorandum describes the major changes in 
the law and identifies where we do and do not have flexibility 
in developing a program. The second section discusses overall 
goals and preliminary plane for implementation. The third 
section identifies current activities that are or shortly 
will be underway to get us moving toward implementation. 

I. SECTION 406: OVERVIEW OF PROGRAM REQUIREMENTS 

A . Permitting Program 

Section 406 of the Water Quality Act of 1987, which amends 
Section 405 of the Clean Water Act, is a significant departure 
from the old Section 405. It clearly establishes that sludge 
regulation will be administered as a permitting program. 
There are three key elements to the amendment: 1) the promul- 
ration of technical criteria identifying and regulating 
toxic pollutants of concern in sewage sludge: 2) the imple- 
mentation of the criteria through permits issued by EPA or 
the States ; and 3) the regulation of sludge through permits 
or other appropriate means prior to the development of criteria 
(interim implementation). The clear mandate of the statute 
is to establish by regulation both numerical limits and 
management practices, implement those requirements through 
permits, and, in the interim, develop permit limits for 
sludge on a case-by-case basis or take other measures to 
protect public health. and the environment from the adverse 
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eCfpcts of tcxic r-zllutants ir. slu$Te. 

"unc?er State Ferrrit programs acprovac! ty the 
k?rninistrator, where tl~e Adninistrator detcr- 
tines that such procracs assure compliance with 
any applicable requirements of this Section. Fjot 
later than T?ecember 15, 19g6, the Adriinistrator 
c:.a11 promulgate procedures for apr'roval cf State 
;:roar?~~s pursuant to this paraqraph." 

Corqliar.ce witk the sludge technical requiremer.ts is reqclired 
witkfn cne year from their final promulgation unless construc- 
tion is regirvc?, in which case the perdttee has two years 
TV achieve compliance. 

Thus the Act rrandates that 4C2 permits, whether issued by 
SPA or by an KPDES State, contain the sludge criteria unless 
s UC? criteria have been included in one of the listed Federal 
rsrr-it programs or 8n approved State proqrart!. This neans 
that l:F?DES or 0tFbr pet-nits will be the primary basis fox 
inFleJ7enting the criteria. ThU8, once the sludge criteria 
are prormlqated, the irruance of an NPDES permit to a POW 
C)I ether treatment works treating domestic sewage must include 
?Lurfce requirements unless they are addresrtd in another 
z-nrc?riste pcrrzit. Failure to include the criteria would 
be contrary to law and may subject the permit issuance authority 
tc challenge. 

P. State tiesiring to regulate oludge in lieu of CPA "ay 
subit ite own permit program to EPA for aFprova1, and 
t>,;c AWfpistrator may approve the program if it assures 
ccry-lience with Section 405. Fursuant to the Act's require- 
.-f-t-.tc, FPA will be proposing regulations to eetatlish the 
rinirm requiremnts for approvabic State sludqc programa, 
'1 C‘ 3CSl!?YC that such program8 comply with Section 405. This 
\.Cj r'iscl.zssecT iF. rare detail below. 

I-- . Ir.tcrim I~lementatfon 

7,e new lanatianc! In the Act r?akes it clear t?at Congress 
Fr:tf r..?ec! sludoe reculation to 3rcceed even tefccr ~rorxlpation 
rf t!:r sludge criteria. Sectibn CCS(d)(4) ststi2s tb.at ptior 
“(> + ' c ~?rc?rUiyat icn of the cri:eria, 



UnC~Qr section 3c2 of thfs Act CL’ take such 
ether r.wa,ouv:es as ttie Achinlstrator deems a~:pr-o- 
!.riate tc -crotect public ?IealtFy and the envircn- 
r*ent f'ror an-y ativerse effect8 wliich may cccuc 
tror toxic Follutants in sewage sludge." 

Tkis means that, where perFit are issued prior to the Fronul- 
nation crf the technical criteria by OWES, sludge limits.in 
such nerrits will have to be developed on a case-by-case 
?.,asis. 

9n its face, the “or other me88ure8 deemed appropriate" 
lanquaqe in amended section, 405(C)(4) would appear to grant 
h-road authority in establishing a program for interim imple- 
rentation. Although we intend to take advantage of this 
'leribility, we need to begin now to take action to identify 
an* addresS problems that nay result from pollutants in 
sludge. IhU8, the interin period should he viewed a8 a time 
for FPF an? the States to: 1) identify and regulate through 
rermita those aource8 that present or have the potential to 
present greatest risk to the Public health and the environ- 
rent, and 2) qet the legal and programatic rcechanisms in 
rlace to incorporate the sludge criteria into permits and 
r.eet the other requirements of the Act. To achieve these 
ct-jectives, the interim program will focue on: a) catablishing 
r!errrittinq priorities; b) 8etting ca6c-by-case limfts to be 
inccrporated into priority pcrnitst c) putting monitoring 
reauircments into lower-priority permits to provide information 
on sludge quality and identify potential problems, and C) 
asoessing existing State sludge programs to determine what 
c?-anoes will need to be made, if any, to legal authorities, 
resources and administration to aaewre that the program 
arc able to carry out the requirements of Section 405. 

II. PIAlz FOR IMPXXMENTATXON 

A. Prooram Objective8 

The plan for inplerenting the coals of Section 405 -- 
to px ctect public health and the environment from adverse 
:.ffect8 cf DOllUtants in oewage eludge -- Will be driven by 
trrt? Fa8ic proqrarn objectives. First, meet the requirements 
-8 Cection 405 in establishing a process to regulate sludge _ c 
tt- rvuc.h perlr?its as enVi8fOned by Congress. Second, build aa 
r.uc2: as roslrible on existing State sludge prograrr.8 rather 
than hinder cxiatinc nrogram that are effective, but provide 
mi?ar.ca and assfstk6e where State prcgrams aIe not effective 
cr ar.e nonexistent. 

Ir: J:eeping with the objective of meeting Clean Water Act 
recKi renents, one cf the principles of EPA's Section 405 
irylerentatior2 koth in the interim and in the long-term is 
CC r ,-e-__. - . L - ' - - . .* _. *- ,'I- r.-j $0 t*.c -r,-Yr,-"C3L i c 
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ore t-c t)‘e _ =if:st effcrts towar? t!:is cj?jective is to e6taSlirsk 
rgg~.-'r-~,-Cqr;!? S~IJ-?r:e lit-its in Permits I-r-ier to the ;>rOrJlgatiGn 
of t-3 r =*-r:- -1: ica 1 z.FcrGi rsrr;ente. L; t? c *- G 111 c’ ccnduct case-by- 
r?sc' y-r. ~:ci_n~* ir a way tI>at ~111 be&cl iacilities in the _ "1 rcctrcin c.~ CCriliZFce uit? the teckr.ical requireRent and 
rP(<rrce t?-lt n I? P c' tc reopen uemits to cret facilrtlee into 
ccr- 1 iance w1ien tke final criteria are pronulsated. our 
rricriti3s for selectinc facilities fcr case-by-case oermittl3g 
shoLlld c?Lrect resources toward those FO?'b;r; k'ith sludck I;ractlctis 
'%at FrPc?nt tI-6? k,iff)le6t potential risk to the public health 
;nt- tFe envlrnnment while a 270r-e comprehensive regulatory 
~ryra~ .is being devrlope?. Putting rkonitoring requireoents 
ir lcwer -r-icrity permits and estahlishin9 other tasic 
rccuir~rents will ensure permit ccverage at a later date if 
;'I.C?- 1er~ arc' identified by the monitoring results. 

The geconr! mjor ckjectiva ccncerns State program devtlop- 
rvrit, strenctk,ening, supprt, and cveksight. Mcst Staten 
CA'Jf? sore t:lpe of 8luCge rariaqement Frograr in Flacet aome 
cc these rrocram epF1c.y effective perpittino that will 
recuire little or no chancre to meet the requirements of 
C*ctFon 4CS. Some Ftates'irplement sludqe requirements 
I!r-idf?r. State authorities but throuyh the vehicle of the NPLES 
rerrit, others u6e State solid waste permits, still othere 
u~c a Fybrifi or sowethinq else. Our preliminary review 
in+ic*tes that existing programs vary widely in terms of 
apcroach and ccveraqe. Thus, State program requirements 

7 reer to 5c structured with sufficient flexibility to 
allow various approaches where the State is Kunning an 
r;T?Tective !\mqraP that meets EPA'6 basic requireraente. 
It would serve no purpose to define an approvable program 80 
inflexibly that an existing program that is effectively 
regulating 6ludge through pemit8 would have to be overhauled 
ir. ortier tc comply. For example, States that have NPDES 
a\jtl%r,rity have already undergone a review of their basic 
-t.ccrzr7. In the instances where an NPPES State ha6 been 
reclJIef-!nc: sludge through NPDES pernits and wants to continue 
tc, c'c SC, WC) are hopeful that at least in tfe interim an 
i?fcr-21 ncocc?46 can be established for EPA to defer to 
Ytatr sll:r?ae permitting activities. The process muld be 
F-trI:rtute:! to aseure that these prograns carry out 
&hP= I rw-liirementa CC the Act with a nir.imum of disruption 
; ,>" rlf?! .I)'. Pnothar possibie necbanisr miqht be to reference 
+ *- (- 'Ttate slutiae Fernit in the ZJPSES p~?r-~it. 

. - - t!:c sare time, there are a nut.?k.er cf States Whose 
c1:r.r CT-+? rrocrams are inadequate to carry cut the 405(d) 
f ac:\:irerents, me c?f the objectives is tc ?rovlee dssistance 
in ctrervthenina tY.ese proqrarw, awi tc encourage the States 
‘-c t.?‘:e t.;le lea9 as mch as poesible. ZFB will exercise 
i’ls l \-t::crf.tv +e . 'ulfill statutory t-~::!r'irerer?ts r;hert a -, - 
._ * _ F ‘: 2 .- cc'?e.~ :!r,a?-lr cr unwillinc. 
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F!. Priority Xrr,plementation Activities 

There are several activities that ar'e cr shortly will Le 
unclerway tc implemen t the requirements cf the section. 

1. Work Group. Ob!FF is putting together a sludge 
Ferritting work group cf ahout fifteen members with repre- 
sentatives from the Regions, States and Headquarters. Thl3 
qrcup will hold yerioc?ic neetir?gs to discuse program imF;lerr,en- 
tation, r rovide input on existing programs, and assist in 
the Eevelonnent of State program requirements and interim 
case-by-cake pernit t-eqcirenenta. We have been in touch 
with several of the Pegions and States am? have a list of 
those who have expressed interest In such a work group and 
tiave tentatively agree* to participate. Anyone interested 
who has not already been contacted should ccntact Greg McDrien 
at (20?)475-9527. All documents. will be widely distributed 
for review. Each Peqion and State that has not done so 
should designate a contact person to monitor EPA's sludge 
rermit program activities and receive information. 

2. Guidance on Establishing Interim Caoe-by-Case Permit 
Lfrrits. Permits Division is preparing guidance on hw to 
write interim sludge limits into pennfts on a case-by-case 
basis. EPA fe reviewing existing State sludge contaminant 
limits and recuired management practices, and reviewing 
other available information including eximtfng EPA guidance 
anr! results of analyses being conducted by OWRS as they 
develcr the sludge criteria. Based on this review, EPA will 
recoprend contamination Limits and management practices that 
are consistent with the general direction OWRS is taking to 
c?evelop the sluflge criteria. This guidance is scheduled to 
ine available in draft form by the end of FY 87. 

3. State Prouram Requirements. Another major task for 
the next several ronthr will be to develop minimum require- 
nonts for apcravable State sludge programs. In accordance 
k-itt. Section- 4OS, the most imortant element of these programs 
is that they must u8e permits to regulate pollutant8 in 
sludae. Otherwise, the 1987 Amendments grant EPA considerable 
$'iscretion in determining the content and approval process 
for State programs, requiring cnly that the kdmlnistrator 
deterFine that the State program "as6ure[s] cor;.pliance with 
tl-.e a?rlicakile reauirements of Section 4CS.” 
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"YE! cffice of i'unicipal Polluticn Contrcl (C;PC) 
7, rc.rc\.3-r; State s~.IJ*c~- ranacfvcrit regulations that arllsar-ad 
ir t?-c Federal Peqister clr! Fet.ruar); 4, 19G6. These r-e5ulatrcfns 
Pet C-f-tv r-r7:iFuT ;'rc37:cdr recuirementa ant! yrocedur-es fcr 
!?ateEY to @Main ay!)roval cf their. sludge c:anacjeFerrt 
rroqrarrs. Ti~cause these regulations were proF;oscd prier tc 
the IJitter Quality Act, they dir? not tesuire permit pr0~rarf-s. 
ke 60 not yet know whether we will be able to finalize the 
ct-q~zred SO1 state Frorjrar regulations cr rill have to 
Propose new State elurlge prograrr! requitecents. Eowevel-, 
errart from addinq a requirement to issue permits, we currently 
expect that tl-e required elenents of an approvable State 
sludge,permitting program will be very similar to those 
prcvosed by OHPC. As such, States may use these Fropolied 
ceaula%ions as a guide for assessing the approvability of 
t?!air existing progran. The program regulations will contain 
such elements as public participation in permitting and 
enforcement, and the authority to conduct inspections, requite 
mnitorlng, recordkeeping and reporting and take enforcement 
actions. Because an HPDES State nust have these general 
r:rograa elements in order to Obtain NPI?ES apprOVs1, approved 
h:FDES States desiring to r-egulate sludge through their IGPCES 
nt'ograms may not need significant modification to their 
evistina yroct-ams to address the specific requirements of 
?ection'4CS.- son-hPDES State sludge pemitting Frogram my 
meet these requirements with little modification a% well. 

?'PA plans to prcprxe State sludge permit program requirc- 
?er.ts bv the en@ of FY e7. Prior to the promulgation of 
State program regulations, we will be able to approve State 
sludge nroqrarm. It will be neccsmary to establish ninlmum 
criteria in guidance prior to any such approvals. 

4. Other Policy Memoranda. OWEP is in the procemm of 
developing several memoranda to serve as guidance in imple- 
Tet?tintg the requirements of section 405. The first of theme 
will address interim 8ludqe requirements in PCTW permits. 
fhe nerorandum will define two classes of POTW for interim 
slu?~e Fermittingt high-priority POTWr, whose permits should 
reflr?ct the case-by-case guidance that will be available 
at the en.2 of Septepker 19E7; and all other PO'IT-'s. Guidance 
on monitoring or other requirements, including reopener 
clauses, that shoulti be placed into lower priority PO'IW 
rarrits as they expire will be provided. Suggested remit 
lanouaoe for the recommended rr.inin;um requirements will aleo 
t-g Five-. 

c. State Inventories. OWAS contains a requirement that 
Ctatus develop inventories of their sludge management 
facilltFe6, including the quantity and quality of sludge 
being handled and an identification of the cse/dif3Foaal 
practices. Wany States have been collecting this information 
fcr 9om tire. FPA currently has a contract underway to 
.+"V*-1@p PC ccftware tc enable the States to inl;ut this 



infcrmtion into ;i data t66e, ant? ttr allor this infcrmaticn 
L-c he cr~sllv accc?ssc?r' and updated. . 

III. CG~:CLUSIOt~ 

The amendments to section 405 direct a Federal frogr-am 
for sludge mhnagtF:ent. Rowever, ixh many respects smn2 
States arc far ahead of EPA in this area. EPA and the 
States need to work toqcther to set up a pr-oqraa that best 
carries out the requirements of the Act and builds on existing 
expertise and exy;erience. The State8 should ccntinue their 
efforts to pull together inventories of their sludge handling 
facilities and identify the auantity and quality of sludge 
and where it is ultimately disposed. Exietmg Stat6 programs 
need to "Ue assessed ir. lig??t of the new requirements, and 
nroqrnrr chanqcs made Gnert needed. 

We will continue to send you guidance and proqcaxn updates, 
and solicit ;four input and suggestions as the program takes 
shape. I believe the existing tools and expertlue In the 
RPaions and States can be utilized to fulfill the requirements 
of the new Act, without major structural changes. I welcome 
your comments, suggestions and ideas. Please contact me if 
you have any questions, or have your staff contact Martha 
Kirkpatrick at (FTs) 475-9517. Oueations regarding the 
development of interim permit limits should go to Tom Wall at 
(FTS) 475-951s. Questiono on the sludge technical criteria 
ahmalc' qo to Alan Rubin in OWRS, at (FTS) 475-7311. Uueetion8 
on eluflge manaqenent technologies should go tc Ed Gros8 in 
OrPC, at (FTS) 475-9412. 

cc: Med Notzon, OWRS 
Susan Lepcw, OGC 
9ob elanco, OMPC 
Pfll Jordan, OWRP 

bee: James Elder, OWEP 
Alan Rubin, OWRS 
Margie Pitts, OWRS 
Ed Gross, OMPC 
Bob Bastian, OMPC 
Dov Weitman, OGC 
Rich Kinch, CWEP 
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